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! INTRODUCTIOM 



1. The Government's consultation paper "Competing for Quality in Housing", 
issued in June 1992, sought views on proposals to extend Compulsory 
Competitive Tendering (CCT) to housing management. Over 450 responses in 
England and Wales were received from organisations and individuals. They included 
a wide range of constructive comments and suggestions. The Secretary of State 
for the Environment and Minister for Housing and Planning have since indicated 
their intention to proceed with CCT broadly along the lines set out in the 
consultation paper, but taking account of the detailed views and suggestions put 
forward in the consultation process. In Wales, the Secretary of State for Wales 
will be making a further announcement, following on from the consultation process 
there, in due course. 

2. "Competing for Quality in Housing" also set out, as a major theme, the 
enhanced opportunities for tenant participation in management which the 
introduction of CCT will make possible, and which the Government wishes to 
encourage. It also gave notice of the Government's intention to introduce a new 
Right to Manage for local authority tenants. The primary legislation to put both 
enhanced tenant consultation requirements and the new Right to Manage into 
statute are currently before Parliament, in Clauses 114 and 1 1 5 of the Housing and 
Urban Development Bill. 

3. This consultation paper takes forward several elements of the discussion which 
began with "Competing for Quality in Housing" and is being issued to the 
respondents to that document, and to other parties with an interest in the issues 
which it raised. Inevitably, therefore, it assumes a degree of prior knowledge and 
background on the part of the reader. Its purpose is to set out in more detail the 
Government's proposals for tenant involvement and the Right to Manage and the 
opportunities they will give to local authorities and tenants, and to set out more 
fully and seek comments upon the substance of the regulations through which the 
Right to Manage would be implemented. 
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4. This paper is arranged as follows: 



- Section II outlines the overall context and objectives of the Government's 
proposals; 

- Section III deals with the wider opportunities for tenant consultation and 
participation which will exist within the new framework provided by 
management agreements and competitive tendering; 

- Section IV discusses the possible content of regulations to establish the 
Right to Manage for tenant management organisations. 

5. Views are invited on all the matters set out in this consultation paper, and in 
particular on the proposals for the new Regulations to give effect to the Right to 
Manage. 
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Responses to the consultation paper should be sent to James 
McCafferty, Tenant Participation Branch, Room N 10/05, Department 
of the Environment, 2 Marsham Street, LONDON SWIP 3EB. The 
closing date is Friday 26 February 1993. Those from authorities and 
institutions in Wales, or which make specific references to Wales, 
should be sent by the same date to Jeff Childs, Housing B Division, 
Second Floor, Welsh Office, Cathays Park, CARDIFF CF1 3NQ. 
Please send two copies of your response, marking the envelope 
"CONSULTATION RESPONSE" and saying whether you wish it to be 
treated as confidential. If not, the Departments will assume that you 
are content for a copy of it to be publicly available In Departmental 
libraries or In the House of Commons Library. 



Further copies of this consultation paper can be obtained from Tenant 
Participation Branch, Room N 10/05, Department of the Environment, 
at the above address, or by telephoning 071 276 3970 (Fax Number 
071 276 0796). 
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il A NEW CONTEXT FOR TENANT INVOLVEMENT 



Competition and delegation of housing management 

6. This consultation paper reflects two broad and interlocking aims of the 
Government's housing policy: to increase the effectiveness of local authority 
housing management, and to improve the quality of life on council estates. 
Effective housing management needs to be responsive and flexible, and able to 
take account of local heeds and priorities. Where monumental scale tends to bring 
remoteness and complacency, local, accountable management can deliver well- 
targeted and efficient services which are better tuned to the community's needs. 
Local services are best monitored by those who receive the services directly. The 
Government is therefore committed to the further diversification of local authority 
housing management, and to an increasing role for tenants in deciding the level of 
service they want, selecting the organisation which Is best able to deliver that 
service within the resources available, and monitoring its performance. 

7. Many local authorities have already embarked on active programmes of 
diversification and tenant management. Some, however, believe that only they are 
able to manage their housing stock. That is why the Government proposes to 
extend CCT to housing management, requiring authorities to test their management 
systems against the market. This will not prevent local authorities from managing 
estates, if they wish to do so, but it will require them to expose themselves to 
competition from other providers able to bring fresh insights and expertise into the 
business of housing management. The element of compulsion is necessary to 
ensure that all tenants are able to benefit from increased competition and the 
improved services which diversified housing management brings with it. 

8. Local authorities already have the power to delegate the management of their 
estates to other organisations. Some have used this power to bring in providers of 
specialist housing care to the benefit of their tenants, some have used it as a way 
of releasing empty properties for specialist use. But the most widespread use of 
this power has been delegation to tenant management organisations (TMOs) . Since 
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April 1990, the management of 62 estates in England has passed to the tenants 
themselves, and this process is accelerating. 

9. The Government wishes to encourage local authorities to draw on the lessons 
from such delegations, and consider ways in which they can build further 
delegations into their housing strategies. There are many organisations - particularly 
some specialist housing associations - which are already well-placed to offer 
quality management services on council estates, and the Government hopes that 
local authorities will use every opportunity to bring in new ideas and expertise. 

10. The Government also believes that councils should support tenants in the 
process of empowerment which can lead to tenants themselves managing their 
own estates. Although the growth of tenant management has been accelerating, 
progress has been inhibited by the absence of a full and clear statutory framework 
for the establishment and operation of tenant management. The Government's 
proposals now seek to remedy this: providing relevant conditions are met, 
regulations would require councils to transfer management to properly constituted 
tenant management organisations (TMOs). This would take precedence over any 
obligation to go out to CCT. Another factor which has held back potential TMOs 
has been a lack of information, and a lack of access to external advice and training . 
The regulations which would give effect to the Right to Manage would also 
increase tenants' access to the training and information necessary for them to be 
able to run their own estates. 

The current position 

1 1 . These proposals must be seen against the current position where tenant 
involvement is limited and patchy. Ongoing research* shows that, of the 257 
councils who responded in England, 70% claimed to have at least one tenant 
participation initiative in their authority, ranging from joint decision-making bodies 



* [The Role of Training in the Promotion and Development of TMOs, Centre for 
Housing Research, Glasgow University, Publication in 1993.] 
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at estate level to tenant representatives on Housing Committee. The same research 
found that since the last survey in 1 986/87 the number of local authorities taking 
steps to establish TMOs has doubled, from 21 to 54. 

12. Whilst these findings offer some encouragement, they leave little room for 
complacency. Those authorities promoting even the simplest levels of participation 
still form less than half of the total number. The reality seems to be that the 
majority of tenants have not reached even a meaningful "consultation' stage, with 

many local authorities still firmly believing that they "know what is best for their 
tenants'. 

1 3. So, too, with tenant management. The 62 TMOs established in England since 
1990 - this figure does not include the early Tenant Management Co-operatives 
(TMCs) set up between the mid nineteen-seventies and 1990 - is a respectable 
total, but the extent of tenant management is still limited and it has made no 
inroads at all in most authorities. It is estimated that the number of properties 
which are either tenant managed or making active moves towards tenant 

management still only make up little more than two per cent of the total council 
stock. 

The government's objectives 

14. The Government's principal objectives for tenant participation in housing 
management, set against this background of partial success and emerging good 
practice, may be summarised as follows: 

Local authorities should be encouraged to avail themselves of opportunities 
to delegate estate management functions to other providers who can Inject 
fresh ideas and bring new expertise to the task. This should include a more 
active programme of delegation to TMOs, but should also identify other 
housing organisations which are well placed to offer housing management 
services. 
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- Competition and tenant participation should both be promoted to secure 
for tenants the benefits of responsive, well-targeted and cost-effective 
services. 

- It should, however, be for tenants and tenant organisations themselves to 
choose, from a wide range of options and models, the level of their 
involvement. 

- Tenant management should have an effective and secure statutory 
framework within which to develop, so that its opportunities can be open 
to a much wider constituency of tenants. The obstacles which some 
reluctant authorities have placed in the path of would-be tenant managers 
should be removed. 
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Ill TEWAMT CONSULTATION AND MANAGEMENT AGREEMENTS 



Aims and objectives 

15. The provisions in the Housing and Urban Development Bill for the delegation 
of housing management, and the introduction in due course of regulations to 
extend CCT to housing management, will provide a new and more effective 
framework for tenant participation in housing management. Under CCT, the 
delivery of housing management functions will have to be the subject of clear 
specification, with the tasks to be undertaken and the standards of service to be 
achieved fully spelt out in a management agreement. In turn, this will provide a 
bench-mark against which the performance of those undertaking management 
functions can be effectively monitored and evaluated. There will therefore be a 
much clearer basis for tenants to make an input into the level of housing 
management services which are to be provided, and the standards those should 
attain. This section discusses the implications of these proposals for local 
authorities and tenants, and some of the ways in which they might respond to the 
requirements of the Bill if enacted. 

16. The Government's proposals for tenant participation in management 
agreements are embodied in Clause 1 14 of the Bill. They apply to all agreements, 
other than those made with tenant organisations who are seeking to exercise their 
Right to Manage under Clause 115. They reflect the Government's conclusion, in 
the light of responses to the earlier consultation proposals in "Competing for 
Quality in Housing " , that the framework for tenant participation should reflect three 
key considerations: 

i) it should provide a comprehensive framework, with graduated levels of 
tenant participation which can be exercised to the extent that tenants wish; 

ii) The requirements imposed should be sufficiently flexible to allow for the 
widely differing circumstances of individual authorities; 
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iii) the formal structures through which consultation and participation take 
place should not be centrally prescribed. They should be designed locally 
to reflect the circumstances and views of local authorities and tenants. 

17. The Government believes that local authorities will approach the 
implementation of these provisions, if enacted, in a positive manner, which fosters 
innovation and encourages good practice. Clause 114 does, however, provide a 
power for the Secretaries of State to make regulations as to the way in which local 
authorities are to undertake their responsibilities under this clause of the Bill, in 
case the response of local authorities In due course makes it necessary for the 
Government itself to intervene to promote good practice. The Government 
expects, however, that the co-operative framework proposed by the Bill will be 
widely welcomed and that such action will be unnecessary. 

18. The remainder of this section describes some of the developments already 
taking place in tenant participation in housing management, on which local 
authorities and tenants could draw in exercising their powers and duties under the 
Bill, and more generally develop their provision for tenant participation and 
consultation. 

Practical implications 

19. The effect of the relevant provision of the Housing and Urban Development 
Bill, taken with the regulations which in due course will require competitive 
tendering for housing management, will be to offer all council tenants for the first 
time an opportunity to be fully consulted about the terms of each agreement made 
under this clause by which they will be affected. Once the Act comes into force, 
all housing management delegations, except under the Right to Manage, will 
effectively be conducted under such agreements and will be subject to the 
consultation conditions. Local authorities will therefore need to ensure that they 
have sufficiently robust consultation structures for the purpose. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



20. Although in some authorities tenant consultation is not well developed, in 
others tenants and their landlord authorities have a wide variety of consultation 
structures which will be capable of adaptation. These include tenants' 
associations, formal council-run committees, joint consultative arrangements, and 
tenant management organisations. The Government's aim is to provide a 
framework which will allow the progress of recent years to be further developed, 
and applied generally. 

21 . The Government intends that Individual tenants and their collective 
organisations should have access to a sufficient quality and quantity of information 
about a proposed agreement to enable them to play a constructive part in and 
make an informed judgement about the content and monitoring of management 
agreements. Clause 1 14 of the Bill therefore requires local housing authorities to 
inform their tenants of the terms of proposed management agreements, and to 
enable those tenants to make known their views as to those terms. 

22. Information about resources and costs will be important. While authorities will 
be left to decide how best to package their stock for housing management 
delegation, in many cases an estate will form the natural contracting area. In these 
circumstances, local authorities will need to establish estate accounts and budgets. 
Including, where appropriate, the re-allocation of certain central cost elements to 
estate level. Where authorities intend to base CCT tenders on estates, delegated 
estate budgets will need to be in place in time for the first round of tendering. 
Local authorities would be expected to make their calculation of each estate 
budget publicly known. Clearly, for some authorities, there may be additional costs 
arising from tenant consultation arrangements, but for the most part those should 
be incidental to the costs of the CCT process. Views are invited. 

23. Obviously individual tenants would not wish to be inundated with 
management agreement documents, but they will need clear summary Information 
and the opportunity to learn more, for example by the inspection of documents 
held at a convenient place nearby, or by attendance at specially convened 
meetings. Consultative organisations such as tenants' associations and TMOs will 
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of course need copies Of full proposals, together with such material as would be 
required to fully explain and summarise their content and intentions. They should 
have ample time to consider documents, ask questions and have the proposals 
explained to them. As little as possible should be held back on grounds of 
commercial confidentiality. Wherever possible, means should be found to make 
even this material available, for example to named officers of consultative bodies 
and in TMOs. All this would apply whether the agreements in question were to be 
authority-wide or for a defined area of council housing. 

24. The process of consultation will be aided if local authorities draft their 
proposals, specifications and agreements in plain language, and provide a clear 
summary and guide. 

25. Although Clause 1 14 refers only to informing tenants of the "terms of the 
proposed agreement", local authorities will not be expected to limit their 
consultation to the final stages of preparing an agreement. The first stage may be 
for the local authority to discuss in outline the kinds of tasks to be included in an 
agreement, the ways in which they may be delivered, and other broad features for 
consideration. Although the terms of the Bill relate to "housing management" 
largely In the sense of its white collar aspects, or at least those aspects not already 
covered by existing CCT regimes, tenants and local authorities may want to 
propose combining certain blue and white collar tasks in a single estate 
management service. For example, caretakers may be brought into the 
management service, and trained to undertake certain response repairs, cleaning 
and grounds maintenance. Just because different tasks involved in running council 
housing happen to fall under different CCT regimes it does not necessarily follow 
that they have to remain in separate contracts, or be carried out by different 
people, where it would be convenient and economic to combine them. Even for 
a single task, under this or another CCT regime, there will be different ways in 
which it can be performed. 

26. Although this consultation paper is about housing management, authorities 
should consider the advantages of equivalent consultation procedures affecting 
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contracts dealing with council housing services outside the terms of the present 
Bill and under the terms of other CCT regimes, where they affect the interests of 
tenants or impinge on management agreements. 

27. Once this early stage of consultation is completed, and a full draft proposal 
for an agreement is drawn up, then new section 27A(1)(b) would come into play - 
namely the opportunity for tenants to make their views known within a specified 
period. The authority must consider any representations before finalizing the terms 
of the proposal and inviting tenders on It. Unless and until regulations are made 
under this part of the Bill, it will be for authorities to determine the length of the 
specified period. But the government intends that this should be long enough to 
enable any views to be taken fully into account. This consultation period will be 
made easier where an authority has had a full and open earlier round of 
consultation on the broad proposals, and fully involved tenants and their 
representatives in the development of the draft agreement. 

28. All of the foregoing proposed practice under Clause 114 should be seen by 
local authorities as applying equally to changes proposed in existing agreements 
and service contracts which would substantially affect the type or level of service 
given to council tenants and estates. 

29. Tenants should also be involved in interviewing potential contractors, and in 
recommending contractors to be added to or deleted from an approved list held by 
the council. TMOs may of course let their own contracts or hire their own direct 
labour without being subject to the CCT regime. 

30. The new section 27A(2) introduced through Clause 114 requires local 
authorities to enable tenants of housing to which management agreements relate 
to make known their views as to the standards of service achieved, and to 
consider such representations before enforcing the required standards. As in the 
case of the specification of agreements, this requirement is intended by the 
government to apply not just to tenants individually, but also to their relevant 
representative organisations, or joint organisations in a formal consultative 
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structure, or tenant management organisations whose estates would be affected 
by an agreement. 

31 . To make new section 27A(2) effective, tenants and their organisations would 
need to be supplied with information about contract performance, at agreed 
intervals. In particular, tenant management organisations would need a regular and 
up-to-date flow of data, of a kind and frequency which they have agreed with the 
authority, on the performance of those operating under agreements in respect of 
their estates. 

32. Local authorities will wish to consider the advantages which could arise if the 
consultation and monitoring arrangements set out in the foregoing paragraphs were 
extended in practice to existing agreements and service contracts which affect the 
upkeep of council housing. 

Building on current practice 

33. Effective consultation will require effective structures and procedures. The 
general structure of these has already been noted. Many authorities already have 
well-developed arrangements, and these may require minimal adaptation to cope 
with the new requirements and expectations. There can be no single prescriptive 
model for every authority. 

34. To take one example of such arrangements, in the Royal Borough of 
Kensington and Chelsea forty tenants' associations and seven councillors sit on a 
Tenants' Consultative Committee which makes recommendations to the Housing 
Committee. None of the TCC's recommendations have been rejected. Two of its 
tenant members sit on the Housing Committee, although they do not have votes. 
Area Review Boards consider performance monitoring reports. Tenants 
recommend contractors for the approved list, and a special tenants' group in the 
Borough agreed to the cleaning standards to be incorporated in tender documents. 
One estate is developing an Estate Management Board. 
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35 . Other relevant examples of council-wide and neighbourhood arrangements are 
given in the recent report "Tenants Together" published Jointly by PEP Ltd and 
TPAS (England). These include schemes in the Wrekin, Newark and Sherwood, 
Kirklees, and Wigan, as well as Kensington and Chelsea. Although only the latter 
explicitly incorporates a role for tenants in contract specification and monitoring, 
the others appear to be readily adaptable to the consultation roles set out in this 
paper. Examples of differing tenant participation arrangements in Wales are set out 
in the TPAS (Wales) publication "Making a Start". The government expects that 
successful models of consultation will be adapted, extended, and imitated - and 
new forms will be developed - through the impetus of the terms of the Bill, so that 
they become the norm rather than the exception. The work of the seven local 
authorities which have come forward to pilot housing management CCT will 
provide an initial stimulus for ideas and innovations. The ideas and the initial drive 
may come from local authorities or the tenants themselves. 

36. Different arrangements are likely to be required in rural areas with scattered 
groups of council housing in villages and towns. TPAS (England) has been working 
in Cumbria to develop techniques for involving tenants in such areas, and their 
report "Involving the Villages" gives further details. Meirionnydd District Council 
have also been awarded a Housing Options Wales small grant for consultancy 
support to consider the implications of introducing CCT for that rural authority. 
TPAS (Wales) have previously helped to develop rural participation arrangements 
in the Dyfi Valley and Montgomeryshire. 

37. In Sweden there is a national system of annual consultation and negotiation 
about service levels and costs through their highly developed network of tenants' 
associations and federations. Individual groups of tenants can choose their own 
service level together with an accompanying rent variation, around the municipal 
pooled rent for a standard service. About 3,000 local committees, each with an 
average of about 200 dwellings, separately negotiate on their required standards 
and rents. Although the Swedish model has important differences to the British 
one (for example, Swedish tenants are able to influence rent levels and as yet there 
is no competitive tendering for the main tasks of management) it does indicate that 
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much greater participation is possible even at a fine grain level. Much the same 
arrangements apply at estate level in Denmark. 

38. Tenant management organisations in Great Britain will need no adaptation, but 
will find their role strengthened by Clause 114, together with the measures 
recommended in this paper. The direct effect will be on their influence on the 
white collar functions for which they have the role of client's agent and where they 
do not themselves directly contract or hire the staff involved. Their position may 
be strengthened in relation to blue collar functions in the same way, where these 
functions or some of them are combined into a single management agreement. If 
the spirit of Clause 114 and these recommendations are applied to all contracts, 
from specification through to monitoring, then the hands of TMOs would be 
strengthened In relation to separate or authority-wide service contracts which 
impinge on their estates. In the same way as they will be for tenants not within a 
TMO. 
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IV DELEGATIOISI THROUGH THE RIGHT TO MAiSIAGE 



introduction and Summary 

39. The proposals outlined in Part III of this paper will provide a basis for 
significantly enhanced consultation arrangements, and are likely to meet the needs 
of a majority of tenants. The Government recognises, however, that some tenants 
will wish to assume the direct responsibility for managing their own estates, and 
this section describes how the proposed Right to Manage would provide for this. 
For those tenants who wish to exercise this new right, the provisions for the 
development of TMOs under Clause 115 would be an alternative to the 
consultation arrangements outlined in Clause 114. 

40. Although substantive data from the Department of the Environment's three- 
year longitudinal study of the performance of Tenant Management Organisations 
will not be available until 1994, there is already widespread evidence of the 
benefits which can flow from tenant management. One typical example - the 
South Hampstead TMC in Camden - shows what can be achieved. Formally 
established in May 1991, it has secured substantial Improvements in its first year 
of operation: the number of completed repairs doubled during the year, caretaking 
and cleaning standards improved by 80%, 100% of all emergency repairs were 
carried out within 24 hours and grounds maintenance standards 'rose significantly'. 
The TMC's commitment to providing a value for money service is reflected in its 
decision to appoint a handyperson: "this post will contribute to the Co-op saving 
money with minor repairs which would otherwise have been more expensive by 
putting out to contractors." The TMC's performance was summed up by its 
Treasurer: "(The TMC) generally achieved a level of performance better than when 
the Council managed the estate and turned in a surplus of £5,617 for the year." 
(South Hampstead TMC, Annual Report 1991/92). 



** Management Performance in TMOs, Price Waterhouse. 
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40. Establishment of Tenant Management Organisations is not an easy option, but 
the Government believes that there should now be a clear and positive statutory 
framework to enable tenant organisations to assume management responsibility 
wherever they are reasonably capable of doing so and are supported in their aim 
by a majority of tenants. That is what Clause 115 is intended to provide. 
Regulations made under this provision will ensure that local authorities are unable 
to frustrate the establishment of TMOs, and provide a streamlined and effective 
procedure to assist their establishment. 

41 . In summary, the Government's intention is that, under the regulations, 
recognised tenants' organisations should be able to serve on the Council a notice 
of intention to exercise the Right to Manage, and the Council should then be 
obliged to make arrangements for a tenant management feasibility study to be 
carried out on the estate. A ballot or poll would be carried out at the end of the 
feasibility study, to determine the level of popular support for proceeding with 
tenant management. If the required level of support can be demonstrated, a 
development programme would begin, leading to a further ballot at the end of the 
development stage. If a majority of eligible tenants votes in favour of tenant 
management, the council would be required to enter into a management agreement 
with the new TMO, delegating to it such management functions as the tenants 
have agreed with the council. Where tenants manage their own estate it will fall 
outside the scope of CCT, although councils would be required to carry out regular 
cost-effectiveness checks on their TMOs. 

42. The remainder of this Section sets out in more detail the expected content of 
the Regulations and how the Right to Manage might operate. 

Right to Manage Procedures 

43. Definitions - For the purpose of the Regulations a number of key terms will 
need to be defined. The Government's proposals are as follows: 
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(i) A recognised tenants' organisation able to exercise the Right to Manage 
should be a democratically-elected body of which all residents of an estate 
are entitled to be members and which has [1 0% of the estate or 20 tenants, 
whichever is the higher] as members, and which operates in accordance 
with a constitution which conforms to a model provided in guidance by the 
Secretary of State. 

(ii) A tenant management organisation (TMO) would be an incorporated body 
which is 

(a) registered under the Industrial and Provident Societies Act 1965 or the 
Companies Act 1985, and either 

(b) a Tenant Management Co-operative (TMC) which is constituted in 
accordance with the National Federation of Housing Co-operative's (NFHC) 
Model Rules for TMCs, or 

(c) an Estate Management Board (EMB) which is constituted in accordance 
with the Model Rules for EMBs in the Modular Management Agreement for 
TMOs approved by the Secretary of State. 

The Regulations could however provide for the Secretary of State to approve 
other TMO models which might be developed in future. 

(Hi) It is expected that for the purposes of the Regulations an estat e would 
need to be defined as those dwellings which are notified to the local 
authority by a recognised tenants' organisation and on which all tenants are 
balloted at the end of the TMO development stage. It is expected that the 
Regulations would need to specify a minimum number of dwellings and 
provide for an unreasonable or impractical grouping of dwellings to be 
rejected. by the local authority when a notice of intention is served. Clearly 
the local authority might need to redefine its estate or area boundaries for 

19 

Printed image digitised by the University of Southampton Library Digitisation Unit 



contracting purposes to take account of the particular area under which the 
Right to Manage was exercised. 

44. Trigger mechanism - If at any point after the Regulations come into force, a 
recognised tenants' organisation gives written notice to the local authority of its 
intention to exercise its Right to Manage that estate, the local authority would be 
required to make provision for a feasibility study to be carried out on the estate, 
lasting for the maximum of a specified period which might be [nine months] . The 
content of the feasibility study would conform to a framework provided In guidance 
issued by the Secretaries of State. Subject to availability of resources, recognised 
tenants' organisations exercising their Right to Manage may have access to advice 
and training provided by organisations funded under the provisions of Section 1 6 
of the Housing and Planning Act 1986 and in Wales through Housing Options 
Wales. 

45. At the end of the feasibility study, a ballot or poll would be conducted of all 
tenants. If more than [40%] of those tenants who vote are in favour of pursuing 
the Right to Manage, the local authority would: 

(a) serve notice on the organisation currently managing the estate, that, 
subject to a majority vote (see paragraph 46 below), a TMO would take on 
the management of the estate, and 

(b) make adequate provision of resources for a tenant management 
development programme to be put in hand without delay on the estate; this 
programme would conform to the framework provided in guidance issued by 
the Secretaries of State, and would last for a maximum specified period 
which might be [two years] from the date of the feasibility stage ballot. 

46. In the event of a successful ballot, the development stage would begin. At the 
end of that stage a further ballot would be taken of all tenants on the estate, to 
determine the level of support for a TMO. If a majority of those who are eligible to 
vote are in favour, the local authority would be required to enter into a 
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management agreement, transferring management of the estate to the TMO with 
effect from the termination of any existing agreement. Views are invited on the 

most effective means - perhaps by the use of break clauses - of ensuring a prompt 
transfer of management to a TMO as soon as it is ready to take over. 

47. If less than a majority of those who are eligible to vote are in favour of 
pursuing the Right to Manage, the procedure would be suspended and any 
recognised tenants' organisation would be barred from serving a fresh notice of 
intention to exercise the Right to Manage that estate for a period which might be 
[two years]. 

48. It Is Intended that tenants' groups which have already moved some way 
towards tenant management before the regulations come into force should be able 
to opt into the Right to Manage. They will need to be able to join the process at 
a suitable stage rather than starting again from the beginning. 

49. Ballot procedures - Local authorities would be required to make provision for 
a ballot or poll to be carried out on estates where the Right to Manage had been 
triggered. The ballot or poll at the end of the feasibility stage would be conducted 
within [one year] of the required notification requesting the Right to Manage in 
paragraph 44 above. The ballot at the end of the development stage would be 
conducted within [two years] of the feasibility ballot or poll. 

50. Ballots or polls would be carried out by independent bodies jointly agreed by 
the recognised tenants' organisation and the local authority. 

5 1 . Management Agreements - The Secretaries of State do not intend to prescribe 
the form of management agreements other than those entered into with TMOs. In 
the case of delegations to TMOs made under Clause 1 1 5, managemertt agreements 
would be made in the form of the Modular Management Agreement for TMOs, 
which would from time to time be revised through guidance issued by the 
Secretaries of State. Management agreements which have been approved by either 
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Secretary of State before the regulations come into force would be deemed to be 
in the approved form, but all subsequent agreements would be made in the form 
of the Modular Agreement. 

52. Local authorities would be required to begin discussions with recognised 
tenants' organisations as soon as they have passed the feasibility stage ballot or 
poll, in order to identify the estate management functions which the prospective 
TMO wishes to take on, and to complete these discussions prior to the ballot at the 
end of the development stage. 

53. Recognised tenants' organisations would be able, at TMO development stage, 
to select such options from the Modular Management Agreement as they choose, 
to provide the basis for entering into a management agreement with the local 
authority. The local authority may decide not to accept options selected by the 
recognised tenants' organisation, if it has substantial grounds for so doing. 

54. A local authority should also be able to refuse to enter into a management 
agreement with a TMO which it considers could not competently perform the 
functions it has selected from the options available in the Modular Management 
Agreement, although the tenant organisation should have the right to seek 
Independent arbitration in such cases. 

55. Terminations - Regulations will also need to cover the termination of 
agreements. It is proposed to provide that TMOs may be terminated if: 

(a) the TMO Is wound up or becomes insolvent; or 

(b) the local authority has substantial grounds for believing that the TMO 
is mismanaging its affairs or acting in a way which puts the good 
management of the estate in jeopardy; or 

(c) the costs of the TMO's management of the estate appear 
unreasonable and excessive by comparison with a previously agreed 
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comparator estate managed by a non-TMO organisation; or if the TMO's 
performance standards otherwise fall significantly below those of the 
agreed comparator estate. 

56. Termination of a TMO Management Agreement would not prevent tenants 
from exercising at any future stage their Right to Manage, though a local authority 
could refuse to proceed with a further feasibility study if it had substantial grounds 
for believing that the circumstances which gave rise to the termination were still 
present. 

57. Support for TMOs - From the point at which a local authority receives a notice 
of intention to exercise the Right to Manage, it would be required to provide 
adequate support for the relevant recognised tenants' organisation, which may 
include adequate provision of local authority support and liaison staff; access to 
independent advice; and, where appropriate, training for recognised tenants' 
organisations and estate staff so that suitable feasibility and development 
programmes can be completed within the timescales established by the regulations. 

58. A local authority would be required to make adequate provision for a TMO 
established under the terms of a management agreement, including: 

(a) sufficient accommodation and services as to enable the TMO to be 
fully operational at the date It commences management; and 

(b) a level of annual management and maintenance allowances which 
will permit the TMO to operate on a financially sound basis. 

To ensure equitable treatment of TMOs across the country, a common framework 
for calculating a TMO's management and maintenance allowances may be 
required. Views are invited. 

59. If, before the first management agreements made as a result of CCT 
provisions are signed, a recognised tenants' organisation achieves the required 
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[40 %] vote at the end of its feasibility stage, the management of its estate would 
not be put out to tender in the first round of management agreements. The local 
authority may be exempted from the provisions of Part I of the Local Government 
Act 1988 to allow it to continue to manage the estate until the TMO's 
development stage was complete and the TMO took over management. The local 
authority would be required to support the developing TMO and ensure that the 
estate was treated as a separately defined area for contracting purposes. If the 
final ballot did not support the establishment of the TMO, the authority would then 
have to return to moving towards CCT. 

60. Interface of TMOs with CCT - The CCT provisions of Part I of the 1 988 Act 
do not apply to TMOs, since they are not defined authorities. 

61 . Non-TMO Management Agreements: break clauses - An effective mechanism 
will need to be in place to ensure that TMOs can take on management as soon as 
they are ready. One means - and there may be others - would be to require local 
authorities to insert break clauses in all non-TMO management agreements entered 
into after regulations come into force, to enable tenants exercising the Right to 
Manage to take over management of their estates before the expiry of the full term 
of the agreements. Such clauses might provide for a maximum notice period of [six 
months] from the date of the development stage ballot. In circumstances where a 
local authority continues to manage an estate after complying with CCT regulations 
(ie where it Is the successful - or only - bidder), the authority might be required to 
comply with this break clause provision as if It had entered into a management 
agreement with its direct services organisation or the department providing the 
estate management services. 

62. Cost-effectiveness checks - Although TMOs fall outside the scope of CCT, 
local authorities would be required to keep track of their running costs, to ensure 
that they do not substantially exceed those of estates managed by other 
organisations. An authority would therefore agree with a TMO that its costs and 
performance would be regularly compared with those of a comparator estate run 
by an organisation other than a TMO. If its costs significantly exceed those of the 
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comparator estate, or if its performance is significantly poorer, the authority would 
have to give notice that it intends (subject to consideration of the TMO"s response) 
to exercise its discretion to terminate the TMO's management agreement. 
Authorities are likely to be expected to carry out cost-effectiveness checks at 
regular intervals, probably at the time that specifications are drawn up for the 
renewal of the non-TMO management agreement on the comparator estate. 

63. Although this provision sounds onerous, in practice it is likely to be no 
different from the annual monitoring carried out by authorities on their TMOs. A 
TMO's costs are also unlikely to escalate significantly in comparison with other 
estates, since the authority calculates its annual allowances on the basis of a 
commonly-applied formula. In terms of performance, most existing TMOs pride 
themselves on reaching a standard which exceeds the authority's. 

64. Arbitration procedures and role of the Secretaries of State - It is proposed that 
disputes arising from the operation of the regulations may be determined by a 
person agreed by the parties, or, in default of such agreement, by an arbitrator 
appointed by the Chartered Institute of Arbitrators and in accordance with 
arbitration procedures which may from time to time be issued by the Secretaries 
of State. The costs of arbitration would be borne by the parties as directed by the 
arbitrator. 
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HOUSING AND URBAN DEVELOPMENT BILL: 

Compensation for Tenants ' Improvements 

Thank you for your form of 6 January requesting a copy of the 
consultation paper on the payment of compensation for tenants' 
improvements . I now have pleasure in sending it to you. 

The ^ Housing and Urban Development Bill currently before 
Parliament contains provisions enabling the Secretary of state 
to establish a mandatory scheme whereby local authority tenants 
may claim compensation for certain home improvements , once their 
tenancy has ended . 

The attached^ consultation paper seeks views on the operation of 
the scheme in England and Wales. Comments on the proposals 
should be sent to the relevant address in paragraph 4 of the 
consultation paper by 22 Jaimary 1992 . 

Your attention is drawn to paragraph 6 of the consultation paper 
concerning the handling and use of the responses by the 
Department . 




B J J DENT 

Local Authority Housing Division 
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